UNDERSTANDING MORTGAGE-BACKED TRUSTS

( All RMBS trusts are NOT created equal.

( The parties to the securitization process: originator to the depositor to the underwriter to the trustee.  Every trust also has a master servicer and a custodian. Each trust also has various insurance including financial guaranty insurance that pays out when certain default levels are reached.  Trusts may be rewarded for suffering heavy losses.

( Many, many trusts have loans that all came from the some originator.

Some of the most common originators were American Home, Ameriquest, Argent, Countrywide, Long Beach, New Century, Option One, Washington Mutual. 

( The name of the originator often appears in the name of the Trust – OOMC, OPT, NC, CWALT.

( The name of the securities company also frequently appears: Bear Stearns, Goldman Sachs, Merrill Lynch, Morgan Stanley, etc.  Sometimes the names are in shorthand: GSAMP = Goldman Sachs Alternative Mortgage Products.

( The trusts cannot be better that the loans that make up the trusts.

( Trusts are static.

( Trusts have tranches.

( Trusts have closing dates.  Where to look for the closing date of the trust: in the definitions section – the “definition” of closing date will usually not be a definition at all but the actual date.

( Trusts have investors – particularly pension funds and the U.S. Treasury.

( Each trust has a prospectus, a Pooling & Servicing Agreement, an Underwriting Agreement.  The PSA is about 400 pages.

( Each trust has a section within the PSA titled conveyances of mortgages (about 11 pages).

( Each trust has tax obligations – trusts may lose their tax-exempt status by engaging in activities not permitted by the PSAs or violating the PSA rules.

( PSAs often have a section on Mortgage Files and what will be in the file: mortgage, note, assignment in recordable form, title insurance policy.  This is so important that the contract that will be used to obligate the document custodian is usually set forth in the PSA.  This contract almost always specifies that these mortgage files will be kept in a fireproof vault.

( What effect is the clear violation of the PSA?  Does it benefit the homeowner in any way?  Are transactions that violate the PSA void, or voidable? 

( Mortgage securitizations led to lower quality borrower due diligence.  If the loan will be off the books of the originator almost immediately, the originator may do as little screening as possible – why bother if you are reselling the loan?

( Suggested fixes: 

1) requiring the party that sourced the loan to retain 5%;

2) making it easier for investors to sue in cases of deficient originator due diligence.

( According to Karen Weaver, global head of securitization research at Deutsche Bank AG, the steepest losses are on subprime loans, where lenders generally are recovering just 26% of the original loan amount.

( If lenders are recovering just 26% of the original loan price, then they would benefit greatly from allowing modifications that include very generous principal reductions.
( Servicing companies claim that it is more cost-efficient to move homes through foreclosure and subsequent sale than to try to restructure the mortgage with the borrower.

OR

( The language of the trust prohibits modifications.

( If the language of the trust prohibits modifications, then is the servicing company representative who shows for mandatory mediation really just a rep who has no authority to modify in violation of the court order?

BUT

( The trust documents could always be modified so that loan modifications were permitted and/or encouraged.
( Fire Sales by mortgage servicers put downward pressure on the value of nearby homes.  (Example, in Steeplechase, Palm Beach Gardens, owners were very excited 12 years ago when the community had its first “tear down” – but they had an opposite reaction when the community had its first short sale).

( Servicers for securitized trusts flood the market with foreclosed homes at prices that are much lower than where many banks are willing to sell.

( From a WSJ article: while nationwide figures are scarce, a review of thousands of foreclosures in the Atlanta area shows that trusts sold six times as many properties as banks during the six months ended March 31, 2009.  Homes sold by trust servicers sold for thousands of dollars less on average than bank-owned properties.

( WATCH OUT – who is buying these properties – is it a true sale or is the property being sold to some party connected to the trust – or to investors groups that are now putting together NEW securitized trusts comprised of foreclosed homes bought for a fraction of the value of the last sales price.

( Trusts are rated – and downgraded – by the ratings companies – Moodys, Fitch, etc.  It is clear now that the rating agencies did not understand these investments.

( There is much litigation focusing on the quality of the loans. This litigation often looks at the average FICO score of the borrowers.

In one trust, 69 mortgages that were given to borrowers with FICO scores in the 500-524 range. Nearly 75 percent of loans made to people in that range wind up in default, according to TransUnion.

In addition to low FICO scores, did most of the loans have risky terms such as adjustable interest rates that could reset every 6 months up to 15% and prepayment penalties? Where the borrowers offered “silent second” mortgages to cover the down payment leaving them with zero equity?

Did lenders regularly use appraisals with inflated values?

Did loan officers ignore obviously fraudulent information such as inflated income/pay (pizza delivery workers making $6,000 monthly)?

Did the loans include those where the only qualification was 3 letters of reference?  (“He cuts my grass and does a good job.”)

( “If you were alive, they would give you a loan.  If you were dead, they would still give you a loan.”

( Patterns emerge from examinations of county records.  County records can be searched (in many FL counties) by trust name.
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